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On the 9th of November 2010 the European Court of Justice in Luxembourg ruled on a Bill 
presented by the Federal Administrative Court of Germany. Since it has been published in various 
languages, I presume the ruling is for the most part familiar.

A) Background

1) German asylum law arose mainly from Article 16 (later 16a) of the Constitution, alignment with 
the Geneva Convention Relating to the Status of Refugees being introduced only later.

2) The concept of “political persecution” under Article 16 was laid down in the 80’s by the Federal 
Administrative Court in such a way that a regime which conducts its own defence normally 
pursues NO political persecution, but only maintains order. This resulted in large uncertainties.

3) The Federal Constitutional Court on the other hand has developed the concept of “political 
persecution” further. However, according to the principle of proportionality, combating 
perpetrators of violent acts is not interpreted as political persecution. The follow-up of this should 
then return to being political persecution if the state’s persecution intervenes in the central 
sphere of Right of Publicity (torture). The protection gained by this becomes worthless if one has 
“abused the right to hospitality” by carrying out acts of violence in the host country. Hence the 
familiar question of the restrictions on the right to asylum during the 90’s specifically in the cases 
of individuals who had committed crimes in Germany.

4) After the 11th of September 2001, exclusion clauses were incorporated in the law governing the 
right to asylum modelled on the Geneva Refugee Convention. Rejections and revocations were 
now based on this. Until now the Federal Constitutional Court has avoided passing a ruling on the 
matter. We suspect that the Federal Constitutional Court was waiting for the decision of the 
European Court of Justice.

B) Questions

The questions of the Federal Administrative Court do not expressly affect the concept of a “serious 
non-political criminal offence” but only deal with specific suppositions and restrictions.
Nevertheless, in consultation with the UNHCR, we have pleaded on this concept. Governing bodies 
have likewise expressed their position in this regards. The question posed by a judge at the 
hearing in March 2010 was about the relationship between the right to asylum according to the 
Constitution and the Right of Rebellion introduced later. The Advocate General spoke extensively 
on this matter (01/06/2010).



The judgement, on the other hand, draws back from the questions of the Federal Administrative 
Court and deals with the concept of “serious non-political crime” only selectively, where obliged 
by the questions.

C) Statements

It is said that terrorism is characterised by attacks on civilians (81).

Once a serious non-political crime is ascertained, there should no longer be any proportionality 
test (108). One can therefore conclude that questions regarding proportionality must influence the 
definition itself.

Thus argued the Advocate General.

Careful examination of individual circumstances is always required (93f).

D) Consequences

The Federal Administrative Court will probably refer back to the trial court. I can hardly estimate 
what other requirements to the concept of serious non-political crime will be made here.

German asylum law under Constitutional law could theoretically continue to exist provided one 
would renounce displaying the “Constitutional refugee” as such as a passport according to the 
Geneva Convention.

The Federal Constitutional Court will probably interpret Article 16 in such a way  as to avoid the 
creation of such a group of people. So this question would only be brought up in revocation 
procedures based on old cases.
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